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It is reported that in 2019, approximately 25 
million people in 140 countries were forcefully 
displaced due to environmental disasters. This is 
not only the highest figure that has been recorded 
since 2012 in terms of migration movements 
resulting from similar reasons, but is also three 
times higher than cases of displacement due to 
social upheavals and widespread indiscriminate 
violence.1 Majority of these movements occurring 
due to environmental impacts are observed in 
East Asia and the Pacific region. Nevertheless, 
although the total figures may not be very high, 
it is observed in Europe and Central Asia that the 
number of people displaced due to environmental 
disasters (101,000) is much higher than those 
displaced due to civil strife, or widespread violence 
(2800)2. Although environmental impacts are 
mostly known to result in internal displacement, 
it is seen that cross-border migration movements 
have recently begun to occur for the same 
reason. However, the significance of cross-border 
migration movements due to environmental 
reasons undoubtedly lies in the anticipation that 
such situations will probably be encountered 
more often in the future. As a matter of fact, 
adverse environmental impacts triggered mainly 
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by global warming cause a certain increase 
in the number of both sudden disasters 
and disasters that progress slowly but can 
have very severe results. For example, it is 
predicted that countries such as Tuvalu and 
Kiribati will become completely submerged 
in the coming years due to the rising sea 
level. As a matter of fact, in such countries, 
agricultural and settlement areas have 
already been damaged, and part of the 
migration movements have occurred due 
to this very reason. 

Contradictions in Terms

Even though it can be accepted at the first 
glance that such kind of migrations can 
be considered within the scope of “forced 
migration” in sociological terms due to the 
compelling effect of environmental reasons 
on migration, tools offered by international 
law for forced migration fall short of 
protecting “climate refugees” in practice. 
In fact, the term “climate refugee” itself 
has been criticized on the grounds that it 
does not comply with international refugee 
law and/or creates a misleading perception 
that international law provides special 
protection for people migrating due to 
environmental reasons. Although different 
terms such as “environmental migrants” 
and “environmentally displaced people” 

are used in this context, it can be argued 
that the expression “climate refugees” 
offers a clearer sociological characterization 
outside of the legal framework. That is, the 
expression “climate refugee” clearly reveals 
that the nature of this type of migration is 
“compulsory” on the one hand, and that 
on the other hand, this very same type 
of migration occurs due to climate (or 
environmental disasters/causes). However, 
it is not possible to find a match for this 
semantic clarity within the legal context.

(In)Efficiency of Protection Tools in 
International Law

In order to justify the deduction that 
protection tools offered by international 
law for forced migration are insufficient 
in the protection of climate refugees, 
concrete characteristics of the migratory 
movement should be evaluated first. There 
is no “umbrella” term for forced migration 
in international law. Whether a specific type 
of migration is of a forced nature, or not, 
is determined by whether the individual 
act of migration falls within the framework 
determined by the means of protection. 
Hence a migration movement that can be 
defined as forced migration in sociological 
terms may not be treated in the same 
manner within the context of international 

Even though it can be accepted at the first glance that such kind of 
migrations can be considered within the scope of “forced migration” 
in sociological terms due to the compelling effect of environmental 
reasons on migration, tools offered by international law for forced 
migration fall short of protecting “climate refugees” in practice. 

2021/11

2

TESEV BRIEFS



law. Moreover, special regulations 
regarding the protection and status of 
people migrating due to climate change/
environmental impacts in international 
law are included neither in international 
conventions on the environment, nor in any 
other related conventions. Therefore, when 
exploring the framework of protection 
currently available to climate refugees, 
it is necessary to evaluate the general 
protection tools available in international 
law regarding forced migration. 

In international law, the first of the 
protection tools in this direction is the 
1951 Convention Relating to the Status 
of Refugees (1951 Convention). This 
Convention defines the refugee as a person 
who is outside his/her country of nationality, 
or habitual residence; has a well-founded 
fear of persecution because of his/her 
race, religion, nationality, membership in a 
particular social group, or political opinion; 
and is unable, or unwilling to avail himself/
herself of the protection of that country, 
or to return there, for fear of persecution.3 
Thus, for the refugee status to be 
recognized, first there must be a probability 
of persecution, and secondly, there must 

be a clear link between that probability 
and the reasons listed in the Convention. 
When it comes to the interpretation of the 
flexible concept of persecution, approaches 
generally followed in practice are those 
based on the danger of the violation of 
fundamental rights and freedoms, focusing 
on situations that cause serious harm to the 
individual. Yet, it is difficult to demonstrate 
that damages that may occur due to climate 
change have a direct effect on these rights.4 
Even if it may be accepted for a moment 
that it is possible to concretely demonstrate 
this effect by way of a case, the connection 
between the very effect and the causes of 
persecution should also be propounded. 
In this case, establishing the mentioned 
connection will be very difficult, or almost 
impossible.5 Of course, that the damages 
caused by climate change may possibly be 
a factor in the recognition of refugee status 
by indirectly affecting the risk of persecution 
is not excluded entirely.6 For example, in a 
situation wereby farmers who are aggrieved 
by the loss of agricultural lands in a country 
are provided certain aids within the scope 
of a national plan, the exclusion of a group 
of farmers from these provisions by their 
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state of origin on the basis of severe 
discriminations due to their ethnic origin, 
or religious, or political views, and the 
prevention of aids from other sources for 
the same reason in an environment where it 
may not be possible to redress the damage 
by other means, recognition of the status 
may remain possible in the event that living 
conditions are reduced to a level that are 
not fit with human dignity. On the other 
hand, in the interpretation of relevance 
criteria sought under the 1951 Convention, 
a connection is aimed to be established 
between the protection deficiency of the 
state of origin and the five reasons listed in 
the Convention on the condition that the 
persecutor has directly created a fear of 
persecution on the grounds of these five 
reasons, or the persecutor is a non-state 
actor acting independently of the same five 
reasons.7 Therefore, determination of the 
actor of persecution is also important in 
terms of the recognition of the status. In 
cases of migration due to environmental 
impacts, an interesting situation arises as 
to the actor of persecution. Industrialized 
countries, which are sought by people 
seeking protection in order to become a 

refugee due to environmental impacts, are 
often precisely the ones who contribute 
to the environmental impacts that cause 
climate change and migration triggered by 
global warming.8 In the light of all these 
considerations, it can be concluded that 
it is unlikely for people who are forced to 
migrate on the grounds of environmental 
reasons to be protected under the refugee 
status in international law, and that climate 
change, or environmental reasons can only 
have an indirect effect on the recognition 
of the refugee status. 

Another tool that protects people subjected 
to forced migration, and is indeed closely 
linked to refugee protection in international 
law, is non-refoulement. This prohibition 
is a binding rule that both takes its source 
from certain international conventions, 
and is accepted as a rule of customary 
international law. According to this 
prohibition, a person cannot be sent to a 
place where his/her life, or freedom is in 
danger because of his/her race, religion, 
nationality, political views, or membership 
to a particular social group. Thereunder, 
it is also prohibited to send a person to a 

In the light of all these considerations, it can be concluded that it 
is unlikely for people who are forced to migrate on the grounds of 
environmental reasons to be protected under the refugee status in 
international law, and that climate change, or environmental reasons 
can only have an indirect effect on the recognition of the refugee status. 
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place where his/her right to life is under 
the risk of being violated, or where s/he 
in danger of torture and/or inhumane, or 
cruel treatment. The relationship between 
migration movements due to climate 
change, or environmental impacts, and 
the prohibition of refoulement requires 
the following question to be answered: 
“‘Can climate change, or environmental 
reasons, be considered as reasons that 
may violate the right to life of the person, 
or cause the person to be subjected to 
inhuman treatment, and prevent his/
her refoulment?” In order to reveal how 
this question is answered on the level of 
positive law, first the jurisprudence of the 
European Court of Human Rights (ECtHR) 
should be evaluated. Yet, the ECtHR has not 
established a direct and clear jurisprudence 
in this respect. However, in very rare and 
exceptional cases, it is seen that the Court 
decreed that the humanitarian conditions 
in the country to which the person will 
be sent can reach a level that is likely to 
create inhumane treatment, included in 
the prohibition of torture and ill-treatment 
regulated by Article 3 of the European 
Convention on Human Rights (ECHR) 
for reasons other than environmental 
impacts, i.e. on the axis of economic 

and social rights.9 The Court applied a 
very strict standard in this direction until 
2016, rendering the cases of refoulement 
due to climate change/environmental 
impacts almost impossible to be evaluated 
within this framework even through 
interpretation.10 Nonetheless, although 
these two decisions of the European Court 
of Human Rights in 2016 and 201911  were 
not related to environmental impacts and 
still set forth a high standard, they have 
become likely to be interpreted in a way 
that makes the cases of severe economic 
and social deprivation deriving from 
climate change/environmental impacts to 
possibly fall within the scope of inhumane 
treatment, which is prohibited in Article 
3 of the European Convention on Human 
Rights.12 Yet, the most exciting development 
in connection with the European Court of 
Human Rights is the pending case of Cláudia 
Duarte Agostinho and Others v. Portugal 
and Others.13 This suit has been brought 
by six Portuguese children and youth 
against 32 European countries, including 
Turkey. The appellants assert that the 
respondent states have contributed to 
the global greenhouse gas emissions and 
caused the existing and expected damages 
due to global warming, therefore, the right 
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to life regulated in Article 2 of the ECHR 
and the right to the protection of private 
and family life regulated in Article 8 of the 
ECHR. They also claim that these states have 
violated the prohibition of discrimination 
regulated by Article 14 of the ECHR on the 
ground that their own generation will be 
particularly harmed by this situation. On the 
other hand, in its notification to the parties 
regarding the case, the Court also requested 
the views of the parties regarding Article 3 
of the ECHR, which regulates the prohibition 
of torture and inhumane/ill-treatment, 
thereby signalling that it included proprio 
motu14 Article 3 among the rights, the 
violation of which would be examined. 
Although this suit is not directly related to 
a migration movement caused by climate 
change, the Court’s examination in the axis 
of Article 3 has the potential to put forward 
a clear stance on whether or not situations 
stemming from climate change may fall 
within the scope of inhumane treatment. 
The Court’s decision in this direction will 
undoubtedly be decisive in answering the 
question of whether the prohibition of 
refoulement will have an impact on climate 
refugees, or not.

The United Nations Human Rights 
Committee’s Decision on Teitiota v. New 
Zealand: A Hope for Legal Protection?

It is possible to see that the United Nations 
Human Rights Committee’s (UNHRC) very 
recent decision on Teitiota v. New Zealand 
constitutes a relatively clearer answer to 
the question of the relationship between 
the prohibition of refoulement and climate 
refugees.15 The application subject to the 
verdict was submitted by Mr Teitota, a 
citizen of Kiribati. Having applied earlier 
for the recognition of a refugee status in 
New Zealand, Teitiota was rejected. In his 
complaint to the UNHRC, as the appellant, 
he claimed that New Zealand’s sending him 
back to Kiribati was a violation of his right 
to life, which is regulated by Article 6 of 
the United Nations International Covenant 
on Civil and Political Rights (ICCPR). The 
underlying reason for this claim is that 
the rising sea level in Kiribati due to global 
warming resulted in severe deprivations in 
the living standards of him and his family. 
Although the Committee did not find a 
violation on the basis of concrete claims, 
it made a comment for the first time that 
sending a person back to a place where 

2021/11

6

TESEV BRIEFS



these effects occur due to the negative 
impacts of climate change may result in 
a violation of the right to life with regard 
to the ICCPR. Although the Committee 
imposes a very high level of threshold 
and a heavy standard of proof for such a 
violation of the right to life to occur, with 
this decision, a direct connection was for 
the first time established between climate 
change and the prohibition of refoulement. 
Besides, the importance of the Teitiota 
decision undoubtedly lies in the fact that the 
recognition that people forced to migrate 
due to climate change can be subject to the 
prohibition of refoulement is the first step 
in the creating conditions that may make 
it mandatory to seek protection remedies 
for these people, especially within national 
laws. 

Possible Protection Solutions and the 
Situation in Turkish Law

The fact that the international community 
has not taken a direct and effective step 
towards the protection of climate refugees 
so far and that states generally approach 
refugee protection with a restrictive attitude 
supports the argument that a progress in 
this direction is unlikely to happen in the 

near future.16 Nevertheless, the Teitiota 
decision of the UNHRC and the prospective 
steps to be taken by European Court of 
Human Rights may pave the way for the 
formulation of a direct protection tool17 

in national laws in connection with the 
prohibition of refoulement, or the inclusion 
of climate refugees in the scope of existing 
complementary (subsidiary) protection 
practices.18 As a matter of fact, in this 
regard, it is seen that some countries have 
already included certain tools of human 
protection and temporary protection in 
their national laws, although their use is 
at their discretion.19

As for the Turkish law, there is currently 
no tool that can directly enable such 
protection. However, in Turkish law, which 
accepts the prohibition of refoulement 
without exception, and adopts the principle 
that human rights conventions such as 
the ICCPR and ECHR should be taken as 
a basis in domestic law—in line with the 
positive developments that may occur in 
the interpretation of the aforementioned 
conventions through the UNHRC and the 
European Court of Human Rights—there 
is no legal obstacle to the inclusion of 
those who are in need of protection due 
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to climate change, especially in the scope 
of secondary protection20 on the condition 
that they remain subject to the obvious 
legislative changes that can be made in 
the relevant legislation.21 With respect to 
temporary protection, in order for climate 
refugees to be included in this scope, it is 
required that they come to Turkey as part 
of a mass influx and the Presidency take the 
decision to extend temporary protection 
to them. However, if an interpretation is 
adopted in the direction that the prohibition 
of refoulement may also cover the damages 

that may occur due to climate change, it 
may be possible for these people to be 
included in the scope of humanitarian 
residence permit at least in order for them 
to regularly stay in the country without the 
need for any legislative change. It must 
be noted that this residence permit is 
effective in cases where legal decisions of 
deportation cannot be implemented, or be 
issued. However, it should be underlined 
that humanitarian residence permit is 
not a type of international protection, or 
temporary protection status. 
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